










BEFORE THE IOWA BOARD OF MEDICINE
________________________________________________________________________

In the Matter of the Statement ) Case Nos. 02-04-652
of Charges Against: ) DIA No: 08DPHMB010

)
)

Leonard D. Lomax, M.D. )
) ORDER ON PENDING MOTIONS

Respondent, )
________________________________________________________________________

STATEMENT OF THE CASE

This case is approaching the stage in which the post-hearing motions have surpassed the
effort and work put into the contested case hearing. On December 3, 2009, the Iowa
Board of Medicine (the Board) issued its Findings of Facts, Conclusions of Law,
Decision, and Order concerning a statement of charges against respondent Leonard
Lomax. The Board found some violations and imposed some sanctions, but did not find
all violations claimed by the State, and did not impose the full extent of sanctions
requested.

On December 28, 2009, the State filed an application for rehearing. The State argued that
the Board should order respondent to comply with the treatment recommendations made
by Elmhurst before returning to practice. Respondent resisted, and the matter went
before the Board. On January 14, 2010, the Board met by telephone conference call to
consider the application. The Board went into closed session pursuant to Iowa Code
section 21.5(1)(f). The Board returned to open session and voted to grant the application
for purposes of taking oral argument. The matter was initially set for hearing on the
State’s application for February 5, 2010, but the Board agreed to continue the hearing per
the request of respondent’s attorney. The Board set the hearing for April 9, 2010.

On January 22, 2010, respondent filed a request for production of documents and
information, and a stay of the hearing. The request for production alleged that the Board
met on January 11 and January 14, 2010, to consider the application for rehearing. The
request alleged he was not given notice of the Board’s meetings, and further raised
questions of ex parte communications and separation of functions. He requested
information regarding communication between the Attorney General’s Office and the
Board regarding the decision to seek reconsideration and the decision to set the matter for
hearing. The State resisted the motion for several reasons as set forth in the resulting
order.
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The Board referred the request to me to make a decision pursuant to 653 IAC 25.6. On
February 12, 2010, I issued an order denying respondent’s request. I restated in that
order that the hearing on the application for rehearing had been set for April 9, 2010.
Respondent did not appeal my decision to the Board within the 14 day time period
required by 653 IAC 25.23.

On March 10, 2010, respondent filed a motion for Board to address constitutional and
statutory issues. The motion sited due process provisions of the United States and Iowa
constitutions, as well as (for the first time in my professional career) the life, liberty, and
pursuit of happiness provision of the Declaration of Independence. The motion sited
statutory provisions of the open meetings law and the administrative procedures act. The
argument portion of the motion consisted of an attack on the February 12, 2010 order
denying respondent’s request for production. The argument does not substantively differ
from the argument raised in the earlier motion that was denied by the February 12, 2010
order.

On March 24, 2010, the State filed a resistance. On March 31, 2010, respondent filed a
reply and a motion to vacate. The motion to vacate consisted of a summary request to
vacate the January 14, 2010 decision to grant a hearing on the application for rehearing.

On March 31, 2010, the State served a motion to continue the April 9, 2010 hearing. The
State’s attorney stated that she had recently been assigned to try a case before the
podiatry board on the date. She suggested a new hearing date in June.

Respondent filed a resistance to the motion to continue on the same date. Respondent’s
attorney first pointed out that he had objected to the April 9 date because he was
scheduled to be out-of-state on that date. The State resisted his objection and the hearing
was scheduled for April 9. Respondent’s attorney cancelled his out-of-state plans based
on the Board’s decision. Respondent further argued that two assistant attorneys general
prosecuted the case, but only one claimed a conflict. Respondent finally argued that this
matter has been pending for some time, and he deserves the opportunity to get on with his
life.

The State filed a reply, stating that the other attorney who prosecuted the case has been
assigned to another area of the Attorney General’s office and is not available. A third
attorney who has been assigned cases with this Board has a conflict with the April 9 date.
The State also argued that respondent is continuing to file motions, which will require
additional response by the State. The State argued that it would be unreasonable for the
podiatry board to continue a “long-scheduled competency hearing” for the rehearing in
this case.
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DISCUSSION

Motion for Board to address constitutional and statutory issues: This motion is a
complete rehash of Respondent’s request for production of documents and information
that was ruled on and denied by my order of February 12, 2010. The same arguments are
made in both motions. Respondent could have appealed my order to the Board. He
failed to do so within the 14 day time period. Respondent did not available himself of an
administrative remedy allowed by law, and thus, failed to exhaust his remedies. Parks v.
Iowa State Patrol 715 N.W.2d 768 (Iowa App. 2006); Iowa Dep’t of Revenue v. Schekel,
715 N.W.2d 771 (Iowa App. 2006). He is bound by the February 12, 2010 order.

Motion to vacate: Respondent made no compelling argument for the motion to vacate.
The Board has already made the decision to hear the arguments for and against the
application for rehearing. There are no grounds to vacate that order.

Motion to continue: The motion to continue is concerning. When respondent asked for
and received a continuance of the February hearing, the Board set the hearing for April 9,
2010. Respondent’s attorney asked for a different date because he had an out-of-state
conflict. The State’s attorney objected, and respondent’s attorney changed his conflict to
accommodate the Board.

Now, less than ten days before the hearing, the State’s attorney has asked for a
continuance due to a conflict. She stated that she was recently assigned the case with the
podiatry board, but stated that that case cannot be continued because it has been long-
scheduled. It is not clear whether the State’s attorney was assigned the podiatry board
case prior to the date this hearing was set for April 9. However, if she knew about the
podiatry board case at the time this case was scheduled for April 9, she should not have
objected to respondent’s request to reschedule. If she was assigned the podiatry case
after this case was set, her office should have assigned an attorney that had no conflict on
that date. I understand that state resources are tight, but the State could have made
assignments without jeopardizing this hearing date.

It is also unclear that the case cannot be covered by another attorney. Ms. Esbrook tried
the case and continues to work with the Attorney General’s Office, albeit in a different
division. It is not unusual for attorneys in other divisions to collaborate on cases. There
is no statement that Ms. Esbrook is unavailable for the hearing on April 9. The
application for rehearing only seeks out the application of an additional sanction, so there
is no indication that the hearing will consist of anything other than oral argument. There
might be other attorneys who could perform the oral argument on April 9.

Respondent makes a valid point that he has a right to have this case decided. The
Board’s entered its decision on the contested case hearing December 9, 2009. The State
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extended the time needed to draw this matter to a conclusion through its application for
rehearing, and now seeks to have the matter scheduled for June, which is seven months
after the contested case hearing. Absent true good cause, that is too long. The State
made the decision to file an application for rehearing. The State has the responsibility to
appear before the Board in a timely manner so the application can be heard and decided.

ORDER

Respondent’s motions for Board to address constitutional and statutory issues and to
vacate the application for rehearing are denied.

The State’s motion to continue is denied. This matter shall be heard as scheduled on
April 9, 2010.

Dated this 6th day of April, 2010.

Jeffrey D. Farrell
Administrative Law Judge

cc: AGO – Theresa O’Connell Weeg (by email)
Attorney – David Brown (by email)
Iowa Board of Medical Examiners (by email)
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